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7KH RQH H[FHSWLRQ WR WKLV REVHUYDWLRQ LV WKH GLVWULFW FRXUW¶V

GLVFXVVLRQ RI WKH WUHVSDVV FODLP� -�$� DW ����� �'LVW� &W� 2S� DW �������
7KH VROH JURXQGV DVVHUWHG E\ WKH GLVWULFW FRXUW IRU JUDQWLQJ VXPPDU\
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FLUFXPVWDQFHV MXVWLILHG WKH RIILFHUV¶ ZDUUDQWOHVV HQWU\� %HFDXVH ZH DOVR
FRQFOXGH WKDW H[LJHQW FLUFXPVWDQFHV H[LVWHG DV D PDWWHU RI ODZ� ZH DIILUP
WKH GLVWULFW FRXUW RQ WKLV FODLP�
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:H UHVSHFWIXOO\ GLVDJUHH ZLWK -XGJH +XOO¶V FKDUDFWHUL]DWLRQ RI WKH

GLVWULFW FRXUW RSLQLRQ DV KDYLQJ ³H[SUHVVO\ UHFRJQL]HGDQ H[LVWLQJPDWHULDO

GLVSXWH RI IDFW LQ UHJDUG WR H[LJHQW FLUFXPVWDQFHV�´ �'LVVHQW DW ���� 7KH
SRUWLRQ RI WKH GLVWULFW FRXUW RSLQLRQ H[FHUSWHG LQ -XGJH +XOO¶V GLVVHQW
PHUHO\ UHVWDWHV WKH SODLQWLII¶V FODLPV WKDW WKH SROLFH ZHUH QRW DZDUH RI
H[LJHQW FLUFXPVWDQFHV EHIRUH DUULYLQJ DW WKH /HNDQ KRXVH DQG WKDW WKH
SROLFH GLG QRW GLUHFWO\ ZLWQHVV D FULPH EHLQJ FRPPLWWHG RU 0U� /HNDQ
WKUHDWHQLQJ DQ\ERG\� $V LV H[SODLQHG LQ WKLV RSLQLRQ� LQIUD� DQG LQ WKH
GLVWULFW FRXUW RSLQLRQ� WKHVH IDFWV GR QRW UDLVH D JHQXLQH LVVXH DV WR
ZKHWKHU H[LJHQW FLUFXPVWDQFHV H[LVWHG DW WKH WLPH WKH SROLFH PDGH WKH
GHFLVLRQ WR HQWHU WKH /HNDQ KRXVH� 7KH GLVWULFW FRXUW� WKHUHIRUH� GLG QRW
³H[SUHVVO\ UHFRJQL]H´ D JHQXLQH LVVXH RI PDWHULDO IDFW� DV LW XOWLPDWHO\
JUDQWHG VXPPDU\ MXGJPHQW WR WKH GHIHQGDQWV RQ WKH SODLQWLIIV¶ )RXUWK
$PHQGPHQW FODLPV�

�
2XU XVH RI WKH WHUP ³KRVWDJH´ LV LQWHQGHGPHUHO\ WR VLJQLI\ WKDW0UV�

/HNDQ DQG KHU VRQ ZHUH XQGHU WKH FRQWURO RI 0U� /HNDQ� ZKR ZDV DUPHG
DQG SRWHQWLDOO\ KRPLFLGDO� DQG ZHUH LQ VHULRXV GDQJHU RI EHLQJ KDUPHG�
:H UHFRJQL]H WKDW WKLV PD\ GLIIHU IURP WKH GHILQLWLRQ RI ³KRVWDJH´
HPSOR\HG LQ WKH &DOOLV UHSRUW� ZKLFK UHTXLUHV WKDW WKH ³KRVWDJH´ EH XVHG
WR VHFXUH VXEVWDQWLYH GHPDQGV LQ D EDUJDLQLQJ SURFHVV� 1HYHUWKHOHVV� ZH
GLVDJUHH ZLWK -XGJH +XOO WKDW WKH IDFW WKDW 0U� /HNDQ ZDV QRW PDNLQJ
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VXEVWDQWLYH GHPDQGV� DQG WKHUHIRUHZDV QRW WHFKQLFDOO\ KROGLQJ KLV IDPLO\

³KRVWDJH´ LQ WKH VHQVH WKDW WHUP LV XVHG E\ &DOOLV� FUHDWHV D PDWHULDO IDFW

TXHVWLRQ DV WR WKH H[LVWHQFH RI H[LJHQW FLUFXPVWDQFHV� 7KH NH\ LVVXH LQ

GHWHUPLQLQJZKHWKHU H[LJHQW FLUFXPVWDQFHV H[LVWHG LVZKHWKHU WKH RIILFHUV

UHDVRQDEO\ EHOLHYHG WKDW ³WKH VXVSHFW UHSUHVHQWHG DQ LPPHGLDWH WKUHDW WR

WKH � � � SXEOLF�´ +DQFRFN� ��� )��G DW ����� QRW ZKHWKHU WKH VXVSHFW ZDV

PDNLQJ VXEVWDQWLYH GHPDQGV LQ FRQQHFWLRQ ZLWK VXFK D WKUHDW� $V WR WKLV

TXHVWLRQ� WKH SRUWLRQ RI WKH &DOOLV UHSRUW TXRWHG LQ -XGJH +XOO¶V GLVVHQW

FRQFHGHV WKDW DOWKRXJK 0UV� /HNDQ DQG KHU VRQ ³ZHUH QRW DFWXDOO\

KRVWDJHV�´ WKH\ ³ZHUH YLFWLPV RI 0U� /HNDQ¶V DFWLRQV� 7KH\ ZHUH LQ WKH

UHVLGHQFH ZKHQ 0U� /HNDQ FRPPLWWHG KLV FULPLQDO DFW DQG KH DIIRUGHG

WKHP QR RSSRUWXQLW\ WR OHDYH�´ -�$� DW ����
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:HWKHUHIRUH UHVSHFWIXOO\ GLVDJUHHZLWK -XGJH+XOO¶V VXJJHVWLRQ WKDW

WKH &DOOLV UHSRUW¶V FULWLFLVPV RI WKH %UXQVZLFN 3ROLFH 'HSDUWPHQW¶V

³ZHOIDUH FKHFN´ SURFHGXUH FUHDWHV D JHQXLQH LVVXH RI PDWHULDO IDFW DV WR

WKH TXHVWLRQ RI H[LJHQW FLUFXPVWDQFHV� 7KH SRUWLRQ RI WKH &DOOLV UHSRUW

TXRWHG LQ WKH GLVVHQW PHUHO\ VWDWHV WKDW WKH SROLFH VKRXOG KDYH XVHG

GLIIHUHQWPHWKRGV WR GLVFHUQZKDW ULVN� LI DQ\�0U� /HNDQ SRVHG WR KLV ZLIH

DQG VRQ� DQG WKDW GLIIHUHQW SROLFH WDFWLFV PLJKW KDYH DYRLGHG WKH

FRQIURQWDWLRQ EHWZHHQ0U� /HNDQ DQG WKH SROLFH� 7KH IDFW WKDW0U� /HNDQ

PLJKW QRW KDYH EHHQ SURYRNHG WR VXFK YRODWLOH EHKDYLRU LI WKH SROLFH KDG

QRW JRQH WR KLV KRPH LQ SODLQ FORWKHV� KRZHYHU� GRHV QRW GLVSXWH WKDW

H[LJHQW FLUFXPVWDQFHV ZHUH SUHVHQW ZKHQ 0U� /HNDQ XOWLPDWHO\ GLG

H[KLELW WKLV YRODWLOH EHKDYLRU� ,Q WKH DEVHQFH RI IDFWV VXJJHVWLQJ WKDW WKH

SROLFH LPSHUPLVVLEO\ ³FUHDWHG WKH H[LJHQF\´ DV WKDW FRQFHSW LV XQGHUVWRRG

LQ )RXUWK $PHQGPHQW MXULVSUXGHQFH� ZKHWKHU RU QRW SROLFH WDFWLFV ZHUH

SDUW RI WKH FDXVDO FKDLQ UHVXOWLQJ LQ WKH H[LJHQF\ LV QRW PDWHULDO WR WKH

TXHVWLRQ RI ZKHWKHU WKH ZDUUDQWOHVV HQWU\ ZDV MXVWLILHG E\ H[LJHQW

FLUFXPVWDQFHV�
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0U� /HNDQ DORQH� DQG LW LV XQGLVSXWHG WKDW 0U� /HNDQ ZDV FRQWDLQHG

ZLWKLQ KLV KRXVH DQG VXUURXQGHG E\ D YDVWO\ VXSHULRU SROLFH SUHVHQFH�

0RUHRYHU� WKH &RXUW¶V RSLQLRQ LQ:KLWOH\ VXJJHVWV WKDW LWV UHDVRQLQJ PD\

QRW DSSO\ RXWVLGH WKH LQVWLWXWLRQDO VHWWLQJ RI WKH SULVRQ� 7KH:KLWOH\&RXUW
EDVHG LWV FRQFOXVLRQV LQ ODUJH SDUW RQ WKH GHIHUHQFH WUDGLWLRQDOO\ DIIRUGHG

WR SULVRQ DGPLQLVWUDWRUV LQ PDLQWDLQLQJ GLVFLSOLQH DQG VHFXULW\� LG� DW ����
��� DQG ZDV FDUHIXO WR OLPLW LWV KROGLQJ ² LQVRIDU DV LW GHILQHG WKH VFRSH

RI )RXUWHHQWK $PHQGPHQW SURWHFWLRQV ² WR SULVRQ LQPDWHV� 7KH &RXUW

H[SODLQHG WKDW ³>E@HFDXVH WKLV FDVH LQYROYHV SULVRQ LQPDWHV UDWKHU WKDQ

SUHWULDO GHWDLQHHV RU SHUVRQV HQMR\LQJ XQUHVWULFWHG OLEHUW\ ZH LPSO\

QRWKLQJ DV WR WKH SURSHU DQVZHU � � � RXWVLGH WKH SULVRQ VHFXULW\ FRQWH[W E\

KROGLQJ� DV ZH GR� WKDW LQ WKHVH FLUFXPVWDQFHV WKH 'XH 3URFHVV &ODXVH

DIIRUGV UHVSRQGHQW QR JUHDWHU SURWHFWLRQ WKDQ GRHV WKH &UXHO DQG8QXVXDO

3XQLVKPHQWV &ODXVH�´ ,G� DW ����

�
2I FRXUVH� DQ RIILFLDO¶V VXEMHFWLYH DZDUHQHVV RI D ULVN PD\ EH

SURYHG FLUFXPVWDQWLDOO\ E\ HYLGHQFH VXJJHVWLQJ WKDW ³WKH GHIHQGDQW

RIILFLDO EHLQJ VXHG KDG EHHQ H[SRVHG WR LQIRUPDWLRQ FRQFHUQLQJ WKH ULVN

DQG WKXV µPXVW KDYH NQRZQ¶ DERXW LW�´ )DUPHU� ��� 8�6� DW ����

0RUHRYHU� ³WKH FRQFHSW RI FRQVWUXFWLYH NQRZOHGJH LV IDPLOLDU HQRXJK WKDW

WKH WHUP µGHOLEHUDWH LQGLIIHUHQFH¶ ZRXOG QRW� RI LWV RZQ IRUFH� SUHFOXGH D

VFKHPH WKDW FRQFOXVLYHO\ SUHVXPHG DZDUHQHVV IURPD ULVN¶V REYLRXVQHVV�´
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:H QRWH WKDW :KLWOH\ Y� $OEHUV� ��� 8�6� ��� ������� ZKLFK ZDV

GLVFXVVHG IDYRUDEO\ LQ/HZLV� FRXOG EH LQWHUSUHWHG WR VXJJHVW WKDW WKHPRUH
SHUPLVVLYH ³LQWHQW WR KDUP´ WHVW DSSOLHV HYHQ ZKHQ WKHUH LV D JHQXLQH
LVVXH RI PDWHULDO IDFW DV WR WKH LPPHGLDF\ RI WKH GDQJHU SRVHG E\ D
EDUULFDGHG DQG DUPHG LQGLYLGXDO� 7KH:KLWOH\ &RXUW KHOG WKDW ³LQWHQW WR
KDUP´ ZDV WKH DSSURSULDWH VWDQGDUG IRU DVVHVVLQJ (LJKWK DQG )RXUWHHQWK
$PHQGPHQW YLRODWLRQV LQ WKH FRQWH[W RI D SULVRQ ULRW� ,G� DW ������� 7KH
SODLQWLII LQ :KLWOH\� DQ LQPDWH� ZDV LQMXUHG ZKHQ JXDUGV ILUHG VKRWJXQV
LQWR DQ LQPDWH�FRQWUROOHG FHOO EORFN LQ DQ RSHUDWLRQ WR UHVFXH D JXDUG
EHLQJ KHOG KRVWDJH� 7KH &RXUW FRQFOXGHG WKDW WKH LQWHQW WR KDUP VWDQGDUG
ZDV DSSURSULDWH� HYHQ WKRXJK ³WKH HYLGHQFH FRXOG EH WDNHQ WR VKRZ WKDW
WKH JHQHUDO GLVWXUEDQFH KDG TXLHWHG GRZQ�´ ,G� DW �������

1RQHWKHOHVV�ZH WKLQN LWZRXOG EH LQDSSURSULDWH WR H[WHQG WKH:KLWOH\
KROGLQJ WR WKH LQVWDQW FDVH� ,QLWLDOO\�:KLWOH\ LV IDFWXDOO\ GLVWLQJXLVKDEOH�
7KH:KLWOH\ &RXUW HPSKDVL]HG WKDW WKH XQGLVSXWHG IDFWV VKRZHG WKDW WKH
VLWXDWLRQ� DOWKRXJK LW KDG FDOPHG VRPHZKDW� ³UHPDLQHG GDQJHURXV DQG
YRODWLOH�´ ,G� DW ���� 7KLV ZDV EDVHG XSRQ IDFWV LQGLFDWLQJ WKDW� LQ
DGGLWLRQ WR WKH GDQJHU WR WKH KRVWDJH JXDUG� ³VHYHUDO � � � LQPDWHV ZHUH
DUPHG � � � � QXPHURXV LQPDWHV UHPDLQHG RXWVLGH WKHLU FHOOV� DQG WKH
FHOOEORFN UHPDLQHG LQ WKH FRQWURO RI WKH LQPDWHV�´ ,G� 7KXV� DFFRUGLQJ WR
WKH &RXUW� WKH SROLFH ZHUH FRQIURQWHG ZLWK DQ XQFRQWDLQHG DQG RXW�RI�
FRQWURO SULVRQ ULRW� ,Q WKH LQVWDQW FDVH� E\ FRQWUDVW� WKH WKUHDW FDPH IURP
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,Q KLV GLVVHQW� -XGJH +XOO UHOLHV XSRQ 6WHPOHU Y� &LW\ RI )ORUHQFH�

��� )��G ���� ��� ��WK &LU� ������ FHUW� GHQLHG� ��� 8�6� ���� ������� LQ
UHDFKLQJ WKH FRQFOXVLRQ WKDW 0UV� /HNDQ DQG KHU VRQ ZHUH VHL]HG E\ WKH
SROLFH� :H WKLQN WKLV FDVH LV LQDSSRVLWH� 6WHPOHU ZDV D VXEVWDQWLYH GXH
SURFHVV FDVH� QRW D )RXUWK $PHQGPHQW H[FHVVLYH IRUFH FDVH� ,Q 6WHPOHU�
ZH KHOG WKDW WKH SROLFH� E\ SK\VLFDOO\ UHPRYLQJ WKH GHFHGHQW� &RQQL
%ODFN� IURP RQH YHKLFOH DQG SODFLQJ KHU LQ WKH YHKLFOH RSHUDWHG E\ KHU
LQWR[LFDWHG DQG DEXVLYH ER\IULHQG� WRRN DIILUPDWLYH DFWLRQ WR UHVWUDLQ WKH
GHFHGHQW¶V OLEHUW\ DQG WKHUHIRUH RZHG KHU D GXW\ QRW WR DFW LQ D PDQQHU
WKDW ZDV GHOLEHUDWHO\ LQGLIIHUHQW WR KHU VDIHW\ SXUVXDQW WR WKH )RXUWHHQWK
$PHQGPHQW¶V VXEVWDQWLYH GXH SURFHVV SURWHFWLRQV� ,G� 7KH GHFHGHQW¶V
FODLPV ZHUH QRW DQDO\]HG XQGHU WKH )RXUWK $PHQGPHQW¶V REMHFWLYH
UHDVRQDEOHQHVV VWDQGDUG� 0RUHRYHU� HYHQ LI 6WHPOHU FDQ EH UHDG WR KROG
WKDW WKH GHFHGHQW ZDV VHL]HG ZLWKLQ WKH PHDQLQJ RI WKH )RXUWK
$PHQGPHQW� WKH IDFWXDO VLWXDWLRQ SUHVHQWHG WKHUHLQ LV UHDGLO\
GLVWLQJXLVKDEOH IURP WKH LQVWDQW FDVH� ,Q 6WHPOHU� ZH KHOG WKDW WKH SROLFH
HVWDEOLVKHG FXVWRG\ RI WKH GHFHGHQW ZKHQ WKH\ SK\VLFDOO\ JUDEEHG KHU DQG
OLIWHG KHU LQWR KHU ER\IULHQG¶V YHKLFOH DJDLQVW KHU ZLOO� ,G� 1R VXFK DFW RI
GLUHFW SK\VLFDO UHVWUDLQW ZDV HYHU WDNHQ LQ UHODWLRQ WR 0UV� /HNDQ RU KHU
VRQ�
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:H QRWH WKDW DOWKRXJK WKH LVVXH KDV QHYHU EHHQ GHFLGHG� FDVHV IURP

WKLV FLUFXLW GHFLGHG EHIRUH /HZLV KDYH ³H[SUHVVHG GRXEW´ DV WR ZKHWKHU
WKH GHOLEHUDWH LQGLIIHUHQFH VWDQGDUG VKRXOG DSSO\ LQ QRQFXVWRGLDO VHWWLQJV�
6WHPOHU Y� &LW\ RI )ORUHQFH� ��� )��G ���� ���� ��� ��WK &LU� ������ FHUW�
GHQLHG� ��� 8� 6� ���� ������� 6XFK GRXEW� ZH EHOLHYH� KDV EHHQ
UHVROYHG E\ WKH &RXUW¶V RSLQLRQ LQ /HZLV� ZKLFK PDGH FOHDU WKDW WKH NH\
YDULDEOH LV ZKHWKHU DFWXDO GHOLEHUDWLRQ LV SUDFWLFDO� QRW ZKHWKHU WKH
FODLPDQW ZDV LQ VWDWH FXVWRG\� $V WKH &RXUW H[SODLQHG� GHOLEHUDWH
LQGLIIHUHQFH DSSOLHV LQ FXVWRGLDO VHWWLQJV EHFDXVH WKHVH VHWWLQJV SURYLGH
WKH RSSRUWXQLW\ IRU UHIOHFWLRQ DQG XQKXUULHG MXGJPHQWV� /HZLV� ��� 8�6�
DW ���� &XVWRGLDO VHWWLQJV� KRZHYHU� DUH QRW WKH RQO\ VLWXDWLRQV LQ ZKLFK
RIILFLDOV PD\ KDYH D UHDVRQDEOH RSSRUWXQLW\ WR GHOLEHUDWH� ³/LNH SULVRQ
RIILFLDOV ZKR DUH FKDUJHG ZLWK RYHUVHHLQJ DQ LQPDWH¶V ZHOIDUH� 6WDWH
RIILFLDOV ZKR FUHDWH RU HQKDQFH GDQJHU WR FLWL]HQV PD\ DOVR EH LQ D
SRVLWLRQZKHUH µDFWXDO GHOLEHUDWLRQ LV SUDFWLFDO�¶´ %XWHUD� ��� )��G DW ���
�TXRWLQJ /HZLV� ��� 8�6� DW ���� �DSSO\LQJ GHOLEHUDWH LQGLIIHUHQFH
VWDQGDUG LQ FDVH LQ ZKLFK SULYDWH FLWL]HQ ZDV LQMXUHG ZKLOH DFWLQJ DV
XQGHUFRYHU RSHUDWLYH LQ SROLFH LQYHVWLJDWLRQ ZKHUH IDFWV VKRZHG WKDW
³RIILFHUV KDG WKH RSSRUWXQLW\ WR SODQ WKH XQGHUFRYHU RSHUDWLRQ ZLWK
FDUH´��
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